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No. 6690

IN THE

United States Circuit Court of Appeab
For the Nmth Circuit

May Hannah,
Appellant,

vs.

Edward D. Swift, Trustee in Bankruptcy

of the Estate of Jesse D. Hannah,

Appellee.

BRIEF ON BEHALF OF MAY HANNAH ON REVIEW OF ORDER

DENYING MOTION FOR DELIVERY OF PROPERTY TO MAY

HANNAH.

Appellant, May Hannah, wife of the bankrupt here-

in, made a motion before the Referee herein for an

order directing the Trustee to turn over to her all of

the real and personal property held by him as prop-

erty of the above named bankrupt, on the ground that

she was the owner of a community interest therein

and entitled to the possession thereof with the consent

of her husband, which consent was endorsed on the

original motion. The Referee denied the motion ; the

District Court, on a review of the proceedings, made
an order, affirming the Referee's order and dismissing

her petition. This is an appeal from the Court's said

order.



Mrs. Hannah claims that she is an otvner of the

property. It is held by the Trustee for her husband's

creditors. She had nothing to do with incurring the

debts; they are not urged against her; no creditor

even claims they are debts of the * ^ community . " She

contends that her rights cannot be affected by pro-

ceedings against him, in which she is not a party ; and

that owing to the peculiar nature of community prop-

erty no interest in it can be affected by the bankruptcy

proceedings against him alone. Fundamentally, her

position is that community property, in California,

does not belong to the husband alone (as formerly)

but to husband and wife together; that it is their

property, not his, and cannot be reached by proceed-

ings against him alone.

Entirely apart from the above question of Mrs.

Hannah's rights as an owner of the community prop-

erty, there is another reason wh}^ the rents (of the

apartment houses anyway) should have been ordered

paid over to her. It is that the properties have been

abandoned by the Trustee, and never constituted part

of the bankrupt estate, and that Mr. Hannah and his

wife have been the owners at all times (free of any

claim by the estate) and therefore entitled to the rents,

which he consents may be paid to her.

The record shows that the Trustee had in his hands,

at the time of the hearing, about $18,000.00, received

as rents from apartment houses, and as profits of a

garage business, all formerly operated by the bank-



rupt. The apartment houses have been lost by the

estate through foreclosures, and the garage business

sold ; only the money remains.

The Referee's order finds that the property from

which the money was acquired was community prop-

erty; it does not find that it was acquired prior to

the enactment of Section 172a of the Civil Code of

California, in 1917, or of Section 161a, in 1927. The

evidence, as disclosed by the Referee's certificate, was

that Jesse D. Hannah and May Hannah have been

husband and wife and residents of the State of Cali-

fornia since 1904; that all of the property has been

acquired since 1917 and the most important pieces,

the apartment houses, since 1927 ; that of the money

in the Trustee's hands about $15,000.00 was received

as rents from said apartment houses; that all of the

property has been bought with money earned by Mr.

Hannah since 1919; that the claims proved against

him herein are on debts incurred by him alone—ex-

cept certain mortgages, etc., on the real property, in

which Mrs. Hannah joined and with which we are

not here concerned.

The District Court's order should be reversed, and

petitioner's motion ordered granted.

Before taking up the consideration of the questions

presented here we must protest against the unfair-

ness of the ^^certificate" filed by the Referee. It

seems unfortunate that the practice gives the inter-

ested party, petitioning for review, no opportunity to



see that the record and the questions at issue are

properly presented to the Court, and that such a

prejudiced and prejudicial record as was filed here

can be made.

The certificate here is a partisan brief replete with

argument and statements of the Referee's views of

the law, with citations of authority intended to sup-

port them.

Neither the petitioner's contention, the testimony,

nor the question presented, is correctly presented in

the certificate.

We do not base our contention on one code section

alone, as the certificate says we do ; Sections 161a and

172a are equally important.

Nor does the testimony show that the property is

the '^result of accumulations of community funds ever

since 1904." The testimony showed that Mr. Hannah

was insolvent in 1918 and that all the property was

bought with money acciunulated after that date—and,

therefore, after the amefhdmemt of the law relating

to community property in 1917, That change in the

law (the adoption of C. C. 172a in 1917) makes the

time of acquisition essentially important.

There was no testimony that the claims filed here

against Mr. Hannah were ''community debts," as the

certificate calls them. No creditor who filed a claim

against Mr, Hannah made awy attempt to include

Mrs, Hannah therein or to list his claim a>s a ^^com-

munity debt/' to bind her, or any interest she had in

the property.



The ^^certificate'' undertakes to state the laws of

California as to community property, to the effect that

the wife's interest is ^^not in the whole property, but

in the surplus remaining after the payment of the

community debts contracted in its acquisition." This

is quite different from the law stated by the Legisla-

ture of California, which says that the wife has an

interest in the property, ^^ equal" to that of her hus-

band, and makes no reference to ^^ surplus."

Fortimately the Referee has filed, in addition to the

^^certificate," a full transcript of the testimony taken

at the hearing.

We must respectfully ask the Court to disregard

the statement of the matter in the certificate and

determine the matter from the evidence itself, as

shown in the transcript.

The order contains a finding that all of the prop-

erty was and is community property—which disposes

of the main question of fact, in appellant's favor. It

fails to find as to when it was acquired, which is essen-

tially important on account of the change in the law

in 1917.

Failure to find that the property was acquired

under the old law leaves the order unsupported. It

must be presumed, in the absence of a contrary show-

ing, that the case is governed by the laws as they now
exist.

However, we need not rely on presumption. The evi-

dence is without dispute that the garage and the

^^ apartment house properties"—from which practi-

cally all the money held by the Trustee came—were



acquired in 1926, 1927 and 1928, respectively. Also,

that all of the property was acquired with moneys

earned by Mr. Hannah since 1918. The statement in

the certificate as to accumulation during ^^all the

period from 1904,'' while improper and misleading,

is not a finding, and means nothing.

Portions of the Referee's summary of the evidence

may well be noted here: That Mrs. Hannah took no

part in Mr. Hannah's business, and has had no deal-

ings with the creditors (except that she signed the

mortgages, etc.) ; that all of the claims filed are those

of creditors of the husband; that the wife has never

consented to the bankruptcy proceedings or to any-

thing done by the receiver or the Trustee.

We excepted to the Referee 's fimdings that the debts

were community debts and that the Bankruptcy Court

has jurisdiction to administer the community prop-

erty.

There is no evidence as to ^'community debts"

—

and indeed there is no such a class of debts at all in

California. The proof is, simply, that the debts here

were incurred by the husband in his business, in

which the wife took no part; and the claims on file

all show that they are based on contracts with him,

and are urged against hion, alone.

The question of jurisdiction to administer com-

mimity property in a proceeding against the husband

alone (discussed in the certificate) is one of law which

is considered in the argiunent which follows.

We may note, in passing, the Referee's other argu-

ment, ^^ab inconveniendo"—that it would be incon-



venient if creditors had to bring the wife into Court

in suits on their contracts. It is ^^inconvenient" to

be forced to bring a person into Court before taking

his property; but that is because ^^due process of

law'' requires it. And a woman, like a man, is en-

titled to insist that her property shall not be taken

from her on any other person's contracts (or other-

wise) and without her having her day in Court. The

real answer to the argument, of course, is this: that

creditors or others who hope to have recourse against

property which belongs equally to two co-owners must

deal with them both—not with one only.

That is certainly the law in California, at least as to

any transaction which may result in losing the title.

The underlying proposition is just this: the rights

of two co-owners of property cannot be affected by

proceedings against one; and that because of the

peculiar nature of conmiunity property the ownership

rights of one co-owner thereof cannot be prejudiced

by the acts of the other.

The other points argued by the Referee are covered

elsewhere in this brief.

The questions at issue on the facts shown are really

these

:

1. Does Section 161-a of the Civil Code of

California give a wife a present existing and
equal right, with her husband, in the community
real and personal property acquired subsequent

to July 29th, 1917, and a right to the possession
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of the same, of which she cannot be deprived with-

out her express consent given in writing or by
proceedings at law to which she be a party ?

2. Does Section 172-a of the Civil Code of

California give to a wife an interest in com-

munity real property and the income thereof, and

a right to the possession of the same, of which

she cannot be deprived without her express con-

sent given by herself or duly authorized agent,

by joining with her husband in the instrument

by which it is sold, conveyed, or encumbered, or

otherwise disposed of, or by proceedings at law

to which she is a party?

3. May community property acquired prior to

July 29th, 1927, and subsequent to July 27th,

1917, be taken in bankruptcy proceedings against

the husband only and applied to the payment of

either his personal debts, or community debts,

where the wife is not a party in the bankruptcy

proceedings or in any other proceeding for the

purpose of establishing the nature of the debt ?

4. May community property acquired since

July 29th, 1927, be taken in bankruptcy proceed-

ings against the husband only and applied to the

payment of either (a) his personal debts; or (b)

community debts; where the wife is not a party

in the bankruptcy proceedings, or in any other

proceeding for the purpose of establishing the

nature of the debt?

The motion here was based on the fact that the

property did not belong to J. D. Hannah (the bank-

rupt) alone, but to J. D. Hannah and May Hannah

together. He individually has no separate or sever-

able interest in it. He had no interest at all that he
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could transfer without her consent, or that could be

taken by execution or other process for his debts ; no

interest, therefore, that would pass to the Trustee.

Consequently the Trustee has no right to any of the

property—either the real estate or the rents derived

from it. The wife is as much entitled to possession

thereof as the husband is. In this case he consented

that she have it and that this motion be granted.

The general principle underlying this motion—that

the husband is not the owner of the community prop-

erty—is now the established law of this Court as to

California. This was definitely settled in the case of

Malcolm v. United States^ Fed
,

decided by Judge Kerrigan in September, 1930, and

affirmed by the Supreme Court in May, 1931, in

United States v. Malcolm, 282 U. S. 792, 75

L. ed. 714,

in which that Court answered the questions certified

to it by this Court.

While the opinion in the Malcolm case (in the Dis-

trict Court) is short, it rests on the same principle

as the recent income tax cases arising in other states

and likewise affirmed by recent decisions of the Su-

preme Court, that the wife is entitled to file a sep-

arate return as to community property because she

is an owner of such property and of the income there-

from. It necessarily follows that as an owner of the

property she is entitled to possession of it and that

her property cannot be taken by her husband or for

his debts.

The correctness of our specific contention that com-

munity property is not part of the assets of the hits-
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hand^s estate in bankruptcy was recognized in the

recent case of

In re Wallace, 22 Fed. (2nd) 171,

in which it was said that under the Washington stat-

utes

^^the title to the community personal property is

vested in the community as such and that neither

spouse has any independent proprietary right or

interest therein ... (p. 173.)

^^The holding of the referee that the objecting

creditors had no right to have the community per-

sonal property of Wallace and his wife listed as

assets of the bankrupt's estate is correct."

(p. 174.)

In re Wallace, 22 Fed. (2nd) 171.

As we will point out later, the California statutes

must now be given the same effect.

The argument of the Referee (in his '^certificate'')

says that only '^ separate debts" were before the Court

in the Wallace case. The same is true here. Apart

from the fact that the law of California does not

recognize any such thing as '^ community debts," only

*'separate" debts are involved here, for two sufficient

reasons: (1) The proceeding is against Jesse D. Han-

nah, alone, and a Bankruptcy Court cannot concern

itself with the debts of any person except the bank-

rupt; and (2) Every claim presented is filed as a

claim against Jesse D. Hannah, alone, and is based

on a contract made with him, alone.* The only dis-

tinction between the Wallace case and the present

case is that in Washington (under the statute) debts

•Except those secured by thie mortgages and deeds of trust.
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might be either community or separate debts, and in

California only separate debts are known.

As to the other Federal case cited by the Referee,

it is sufficient to say that the Court there expressly

pointed out that the rights of the parties were not

before it and that it was passing only on a point of

procedure.

The precise situation presented here has also been

before the Federal Courts in numerous bankruptcy

matters as to property held by husband and wife as

tenants ^*by the entireties"—a tenancy which is abso-

lutely parallel to the present community property sys-

tem of California. It has been held uniformly that

the husband's Trustee in bankruptcy takes no inter-

est in the property as against the rights of the hus-

band-and-wife (together) therein, because it is not

the husband's property and cannot be taken for his

debts.

We realize that this is an unusual motion and raises

a new and important question. We anticipate that

we will be confronted here as we were before the

Referee and the District Court with the argument

that the granting of the motion will prevent payment

being made to Mr. Hannah's creditors—that an at-

tempt will be made to have the Court base its decision

on sympathy for his creditors rather than regard for

Mrs. Hannah's rights. This seems to have been suc-

cessful before the Referee as a careful reading of

the order discloses no indication of any reason for it
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except that the bankrupt is unable to pay more than

a small portion of his indebtedness.

It may be that people having transactions with busi-

ness men may hereafter have difficulty in collecting

their debts from the community property in which the

latter 's wives are interested

—

if they deal with the

husbands alone and in the absence of proper authoriza-

tions from the co-owners, their wives. We know of

no reason, however, for a Court to be especially

solicitous to see that one person's creditors collect

their debts from the property of another who never

participated in incurring them. Mrs. Hannah's rights

in her community property are just as sacred as her

rights in any other property she may own, and just

as sacred as any other person's property rights; and

they are 7iot subject to debts which she did not incur.

The following was said as to dower rights but is

perfectly in point as to a wife's community property

interest

:

^^If the wife has not released her right of

dower, it is as much her own private, absolute

property as if she had adquired it by purchase.

That estate can no more be transferred to her

husband's creditors than any other portion of her

separate estate. At the present time in the United

States, the wife, as to her property rights, is a

third person, and her estate is no more affected

by the insolvency of her husband than is the

property of other third parties."

Thomas v. Woods, 26 L. R. A. (n. s.) at 1187.
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Under the rule always recognized until recently in

California—that a wife had *^no estate or interest"

in community property but only an ^'expectancy/'

—

this motion would have been properly denied.

Under the law as it actually exists at this time the

expectancy doctrine has been swept away and the

motion should have been granted. By the enactment

of Section 172a of the Civil Code in 1917, and 161a

in 1927, the community property system on which the

Wallace decision (supra, p. 10) was based has been

adopted for California.

In fact the California courts did aw^ay with the

expectancy rule (as to real property) prior to the

enactment of 161a by holding that the provisions of

172a, enacted in 1917, that "the wife must join" in

deeds, etc., gave her a tangible interest in the com-

mimity property. The rule is announced in

Bone V. Dwyer, 74 Cal. App. 363

;

Waldeck v, Hedden, 89 Cal. App. 485;

Hedden v. Waldeck, 89 Cal. App. 494.

Bone V, Dwyer clearly recognizes the wife's rights

as owner in holding that she is entitled to a decree

quieting title as against a transaction of her hus-

band's in which she did not join. It was decided in

1925—prior to the enactment of 161a. The husband

had made an agreement to convey certain commimity

real estate. The property having afterward been set

aside to her in maintenance proceedings she success-

fully defended an action by the purchaser (to clear

up certain irregularities in the title) and obtained a

decree quieting her own title against him.
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The Court said, referring to Section 172a:

''By the terms of that section ... the

original conveyance or transfer by the defend-

ant P. J. Dwyer to plaintiff Bone . . . was
wholly insufficient to assign, transfer or con-

vey to plaintiff an indefeasible interest in . . .

the real property. Under the facts of this case,

the wife not having joined her husband in the

execution of the transfer and conveyance . . .

the right of the wife to maintain or defend her

interest or title to the premises was left in the

same condition as though the instrument had not

been executed/' (p. 368.)

Referring to the doctrine that the wife's interest

must be considered only an '' expectancy '^ the Court

says that:

^Hhis definition of the wife's interest cannot be

held to . . . bar the right of the wife . . .

to maintain an action for the enforcement of the

same.

Any other interpretation would read section

172a C. C. out of the Courts. Whatever the wife's

interest may be we hold that under this section

it is a tangible^ enforceable interest, and is not

dependent upon the maturity of what has been

defined as her expectancy in community prop-

erty." (p. 370.)

Pointing out the analogy between community prop-

erty and homesteads the Court further says

:

''The principle involved in the transfer of

community real property or any interest therein

by the husband without the signature of the wife

. . . is similar to that involved in an attempted
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transfer by the husband of property covered by a

homestead.''

Bone V, Dwyer, 74 Cal. App. 368, at 370

and points out that such '^attempted transfer'' is void

and conveys no interest.

The decision was thus based wholly on the effect of

Section 172a and the analogy between that section and

the section on homestead transfers, and on the con-

clusion therefrom that such attempted transfer, in

either case, is void. As the Court gave Mrs. Dwyer a

decree quieting title, it is clear that it considered she

had not only a ^ tangible, enforcible interest," but an

actual ownership as well.

The Waldeck v. Hedden cases arose in 1926, before

the enactment of Section 161a, and likewise turned

on the effect of Section 172a alone.

Hedden had made an agreement of exchange (in-

volving community real estate) in which the wife

had not joined, although she knew of it, made no

objection and even vacated the premises in pursuance

thereof. Specific performance of the agreement,

sought by Waldeck was refused (in the first case)

^^ because Mrs. Hedden did not join in the agree-

ment."

Waldeck v, Hedden, 89 Cal. App. 485, at 492.

In the second case the Heddens soug-ht to recover

possession, which they had given up to the Waldecks.

The Court held that the contract, because not signed

by Mrs. Hedden, would have been ^^no defense to an

action to quiet title,''

Hedden v. Waldeck, 89 Cal. App. 494, at 496,



16

and that as ^'the same rule applies to ejectment'' the

Heddens were entitled to recover. These two cases

are conclusive that under Section C. C. 172a, and even

without 161a, a wife who has not ^^ joined'' in the

transaction may quiet title to community real prop-

erty and recover possession thereof. They recognize

her ownership and right to possession; and there are

no cases to the contrary.

As the California Supreme Court denied a rehear-

ing in Hedden v. Waldeck (the second case) it is in

effect a Supreme Court decision on the point.

We believe that the above cases, which are strictly

in point and show the attitude of both the Federal

and California Courts on the question, are conclusive

authorities requiring a decision in our favor here.

However, as already stated, this is a novel and far

reaching proposition, apparently contrary to long

established principles. We have given it ver}^ careful

consideration as to the authorities in point, the prin-

ciples underlying them, and the doctrines derivable

from decisions on analogous questions. We have felt

that in the matter of such novelty and interest we

should assist the Court in every way to reach a proper

conclusion, and while a presentation of the matter

must be somewhat lengthy, we believe the importance

of the question justifies it.

In brief, we may summarize thus

:
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I. The circumstances underlying the enactment of

Sections 161a and 172a of the Civil Code of California

shows a deliberate intention on the part of the Legis-

lature to make a complete change in the California

system of community property and adopt the system

already established in Washington.

The decisions in Washington settle these proposi-

tions beyond question—that community property is

owned by ^4iusband-and-wife''—considered as a imit;

that neither of them has any separate interest in the

property; that their community interests cannot be

separated; that neither can dispose of or affect their

community property without the other; nor can the

creditors of either do so.

II. The same results have been reached along

other lines, on related questions.

(1) The inheritance tax cases hold that the wife

need not pay inheritance tax on community property

on her husband's death, because she owmed it alreadv

during his life.

(2) The income tax cases hold that she may make

a separate return because she is an otv%er of the com-

munity property and of the income.

(3) It is held that community property in Cali-

fornia is strictly analogous to a homestead ; and it is

held (in innumerable cases) that a homestead can-

not be affected at all except by the joint act of the

oiv%ers—the spouses.

(4) An unbroken line of cases in Washington hold

that a mechanic's lien cannot be foreclosed against
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community property imless both husband and wife

are parties.

(5) And in cases arising as to bankruptcy matters

on 'Hemancies by the entireties'' the same conclusion

is reached as in the Washington cases, and on identi-

cal reasonings—that where husband and wife are ^^ co-

owners" and their interests cannot be separated, so

that neither can affect the title without the other,

the Trustee takes nothing.

We will consider these in their order.

As a matter of plain common sense it is clear that

neither the husband nor his Trustee can hold or sell

any tangible rights in community property. As the

statute says, the wife must join to make any transfer

good.

To begin with, the wife's rights or interests (what-

ever they are) cannot be so sold at all; nothing that

anyone else can do can affect them. They include, at

the least, the right to dispose of half of the property

by will. So that a buyer cannot possibly get more

than a half interest, in any event. But the husband's

interest (whatever it is) is too uncertain to be of any

value to anyone. One of the rights of the wife is to

have all the community property as her own if the

Court awards it to her in a divorce action. Conse-

quently a buyer—from the husband or Trustee—can-

not be sure of getting any interest at all.

Furthermore neither the husband nor the Trustee

can convey title—even to such indefinite rights as we
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have been discussing. The ivife must join in the deed.

A deed by the husband or the Trustee conveys no title

if she asserts her rights against it.

Obviously the creditors have no greater rights than

the husband himself ; so the Trustee gains nothing by

being their representative.

The husband camnot transfer the property or any

interest in it. The creditors cannot take it for his

debts. Therefore it cannot pass to the Trustee,

The general rule, for years, in California, was, that

the husband was the real owner of community prop-

erty, the wife having only a vague ^^ expectancy"

therein. This rule was not based on any positive

statute, but on a line of decisions which are summed
up (in a case decided in 1926), as holding that ^Hhe

husband was, during the marriage, the sole and ex-

clusive owner of all the community property, and

that the wife had no title thereto nor interest or estate

therein, other than mere expectancy as an heir if

she survived him.'' (Stewart v. Stewart, 199 Cal. at

336.)

This is no longer the law. Section 161a of the Civil

Code, adopted in 1927 (immediately after the above

pronouncement) provides:

'^The respective interests of the husband and
wife in community property during continuance

of the marriage relation are present^ existing and
equal interests under the management and control

of the husband as is provided in sections 172 and
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172a of the Civil Code. This section shall be con-

strued as defining the respective interests and
rights of husband and wife in commimity prop-

erty." (Civil Code, Section 161a.)

Section 172a, adopted in 1917, had already been

given the same practical effect in the California

cases already cited, by reason of the provision that

^Hhe wife must join."

These sections thus definitely abolish the rule estab-

lished by the previous line of decisions, and establish,

as the law of California, the community system there-

tofore in force in the other community property

states, in which it has been held that the wdfe has

an actual and present interest as an owmer.

This holding, in the other states, has been based

in general on the rule which is stated (as to real

property) in Section 172a^—that the husboMd cannot

dispose of community property unless the wife joi'ns

in the deed, lease, mortgage, or other instrmnent.

The only difference is that the other states have

established this rule by decision and California, over-

riding contrary decisions, had adopted it by statute.

In accordance with this doctrine it has been ex-

pressly held, in all the cases known to us where the

question has been passed on, that neither husband nor

wife has any individual or serverahle interest in com-

munity property; that it is not owned by either of

them but by both together; and that no interest in

stich property can be taken for the husband's debts.
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A brief review of the history of the community

property doctrine in California will show that Sec-

tions 172a and 161a were enacted for the express

purpose of doing away with the ^^ expectancy '^ doc-

trine and establishing the principle that the wife's

interest is present and actual. The result, that the

interests of husband and wife cannot be separated^

and neither the property nor the ^^ husband's interest"

can be taken for his debts, follow^s necessarily.

The ''common property'' system appeared in Cali-

fornia in the Statutes of 1850. It was derived in-

directly from French and Spanish law.

The original intent was, plainly, to put the husband

and wife on an equality as to their rights in the com-

mon property. This was recognized in the early

cases.

Thus:

^^Our statute has done away with the common
law of right of dower, and substituted in place,

a half interest in the common property . . .

^^The husband and wife, during coverture, are

jointly seized of the property, with a half interest

remaining over to the wife, subject only to the

husband's disposal during their joint lives. This

is a present, definite, and certain interest, which

becomes absolute at his death."

Beard v. Knox, 5 Cal. at 256.

In the above case it was accordingly held that the

husband's power of disposition of the community

property did not authorize him to dispose of it by

will so as to deprive the wife of her half thereof.
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The wife's ownership was again recognized in

Godey v, Godey, 39 Cal. 157, which was based entirely

on the wife's actual present ownership of an interest

in the community projjerty. A divorce decree had

been granted which made no disposition of the com-

munity property. The wife thereupon sued for half

of the property as ^^property already vested in her/''

(Page 159, bottom.) On the general question of

ownership of the property, the Court said:

^^It belongs to the matrimonial coQnmunity, and

not less to the wife thwn to the htisband/'

and that her right in the community property

"is as well defined and ascertained in contempla-

tion of the law, even during the marriage, as is

that of her husband . . ."

^^The right of the respondent to a share of the

property in question, if it be proven to be com-

munity property, is clear. It accrued to her . . .

before the decree of divorce was rendered."

Godey v. Godey, 39 Cal. at 164.

Later cases, however, built up the doctrine that the

interest of the wife was a mere expectancy like the

interest of an heir.

The most important ruling in connection with the

expectancy doctrine is probably the case of Spr^eckels

V, Spreckels, 116 Cal. 339, decided in 1897. In view

of various decisions minimizing the importance of the

wife's interest, the Legislature had provided in 1891,

by amendment of Section 172, that the husband could

not give away community property. Passing on the

effect of this amendment, the Court, in the Spreckels

case, said:
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^^Prior to the amendments of 1891, the Code

vested in the husband, with reference to com-

mmiity property, all the elements of ownership,

and in the wife none.'' (p. 342.)

In addition the Court reiterated the doctrine that

the wife's interest was an expectancy only, on the

ground that the husband during marriage has full

control of the property ; and held that the amendment

did not apply to property already owned when it was

passed.

The most significant portion of the Spreckels de-

cision, from the present point of view, is this

:

^^In Washington the husband camnot convey

real estate belonging to the community without

joining the wife; . . . naturally, in that state

it has been held that the wife has a vested interest

in the commimity property/'

Spreckels v. Spreckels, 116 Cal. at 348.

The above, as the Court will note, is the exact status

in California at the present time. ^^ Naturally" it

must be now held in this state (as in Washington

then) that the wife has a vested interest in the com-

munity property—that she is a caowner of a present

interest. It follows that the property cannot be taken

for his debts. And as the husband alone cannot con-

vey (^ transfer") the property, it cannot pass to his

Trustee in bankruptcy, who takes, under the Bank-

ruptcy Act, only property that is so transferable.

The same statute came before the Court again in

another controversy between members of the same

family in Spreckels v, Spreckels, 172 Cal. 775 (decided
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in 1916), which also involved the 1901 amendment,

forbidding the husband to give away community prop-

erty, but as to property afterward acquired and there-

fore subject thereto. The Court again took it upon

itself to say that the rule was established, under the

statutes as they existed prior to 1891, that during the

marriage the husband was the sole and exclusive

owner of the community property

^^and that the wife had no title thereto, nor in-

terest or estate therein,'' etc.

Spreckels v. Spreckels, 172 Cal. 775.

It also stated that the Legislature had not ^4n plain

language" changed that rule by the 1901 amendment.

It has done so now—in plain and unmistakable terms.

The abandonment of the expectancy doctrine has

been brought about largely through controversies aris-

ing in connection with income and inheritance taxes

—

and the careful study which the Courts and the Legis-

lature have given the law by reason thereof.

In the case of Estate of Moffitt, 155 Cal. 395, the

Court (because of its decision in Estate of Burdick,

112 Cal. 387, and the previous ''expectancy" cases),

had to hold that the wife's interest in community

property came to her at her husband's death and was

subject to the inheritance tax—thereby putting the

state out of line with the Federal Courts, and other

states, and leading to a situation which the Legisla-

ture changed by the Code sections above mentioned.

The Federal Courts and the Courts of the other

community property states have held consistently that

such interest is not subject to inheritance tax, inas-
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much as it is already owned by the wife, by present

(^^ vested' interest, during the husband's lifetime.

Thus, Ross, in his work on Inheritance Taxation,

says:

^^Some years ago, the Supreme Court of the

State* made the startling announcement that the

interest of a wife in the community property dur-

ing the lifetime of her husband is only an expec-

tancy, and that on his death she takes it as his

heir . . . This notion all but ignores the com-

munity property of the wife, and reduces the

community system to a mere name, without sub-

stance. It is a misconception of the law, and has

been so recognized by other courts."

Boss on Inheritance Tojxation, page 83.

Of this same doctrine, the Supreme Court of Ne-

vada has said:

^^This doctrine has received the stamp of dis-

approval by the Supreme Court of the United

States in the case of Amott v, Reade, as well as

by an equally significant expression coming from
that court in the case of Warburton v. White.''

Estate of Williams, 161 Pac. at 747.

And it has since received the ^^ stamp of disap-

proval" of the Federal Court in California, and the

United States Supreme Court as well, and has been

deliberately wiped out by the Legislature.

The second Spreckels case, as to the wife's ^^ con-

sent" to a gift of community property, was decided

in 1916. In the following' year the Legislature, doubt-

less having that decision in mind, together with the

(of California).
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statement in the first Spreckels case that the wife has

a vested interest in community property in Washing-

ton because there

^Hhe husband cannot convey real estate belonging

to the community without joining the wife/' etc.,

again changed Section 172 (so as to limit it to per-

sonal property) and adopted 172a containing the spe-

cific provision that

''the wife . . . must jom ... in executing any
instrument by which community real property

... is leased . . . sold, conveyed or encum-
bered''

—

it thereby adopted the Washington system, which, as

we have seen, the Spreckels decision had already said

gave the wife a ^^ vested interest."

Judge Rudkin, commenting on the above section in

a case involving the question of the liability of the

wife's community interest to pay inheritance tax,

said:

^^If that act does not recognize in the wife a

valid, subsisting, vested interest and estate in the

community property, during the life of the hus-

band, language is without meamng and legisla-

tion without avail/'

Blum V, Warden, 270 Fed. 309.

There can be no doubt that such was the intent of

the statute.

Judge Partridge, in commenting on the same statute

in an income tax case, said that it

^Hruly expresses the intent of the Legislature to

get away from the mere language of the Supreme
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Court, and recognize in the wife a real^ substan-

tial^ vested, existing interest."

Bobbins v. U, S,, 5 Fed. (2nd) 690 at 702.

In the same case he says

:

^^only one-half of the income really belongs to the

husband; the other half, in law, in right and jus-

tice, to the wife." (p. 703.)

While he was dealing only with income in that case,

the last statement, is, of course, equally applicable to

the corpus of the property as well as the income

—

with this distinction, that the spouses' ownership is

NOT in SEPARABLE half interests ; they own the whole
PROPERTY TOGETHER; ''equally'' but not ''half-and-

half."

Judge Rudkin's decision in the Blum case was

affirmed by this Court and was not disturbed by the

Supreme Court, which denied certiorari. Judge

Partridge's decision was likewise affirmed by this

Court. It was reversed by the Supreme Court, how-

ever ; not because the decision was wrong in principle,

but on the ground that the Supreme Court of Cali-

fornia ''seemed'' to have adopted the "notion" that

the wife had a mere expectancy. On this point the

Supreme Court, after stating that it presumed that

the Treasury Department's ruling as to income tax

returns in California was based

''on the notion that in that state a wife had a

mere expectancy while the husband was alive"

said '

"If on the whole this notion seems to us to be
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adopted by the California courts, it is our duty

to follow it as far as material/'

U. S, V, Bobbins, 70 L. ed. 285.

The Bobbins case was decided in January, 1926.

When our Legislature next met—in 1927—it definitely

repudiated that ^^notion^' that the wife's interest was

an ^^ expectancy." It then enacted, forthwith, Section

161a of the Civil Code, which expressly states that it

is a present interest—in plain language that cannot

be misunderstood.

In the meantime, in September of 1926, the State

Supreme Court had again reviewed the subject at

length, and held that the 1917 amendments of 172

and 172a had not changed the established California

rule that the wife's interest was a mere expectancy;

Stewart v. Stewart, 199 Cal. 318.

The point of the decision was that the Legislature

had not overruled the Court's interpretation ^^by

plain lamguage"; the same position previously taken

in the second Spreckels case.

In the second Spreckels case, referring to the 1891

amendment, the Court had said:

^^ Neither does the proviso purport to vest in

the wife, during the marriage, any present i^ir-

terest or estate in the community property. . . .

It is not to be supposed that the Legislature

would have made a change of so radical a char-

acter without plain Imiguage to that effect."

Spreckels v. Spreckels, 172 Cal. at 782.

In the Stewart case, the Court, referring to the

1917 amendments, said:
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^^The Legislature in framing these two amend-

ments . . . did not state therein Hn plain lan-

guage/ as it was pointed out in the second

Spreckels case it might easily have done, Hhat

the purpose of these amendments was to vest in

the wife during the marriage, a present interest

or estate in the community property.'
''

Stewart v, Stewart, 199 Cal. at 339.

It is w^orth while to note the language particularly.

In the Spreckels case, the Court said that the 1891

amendment did not give the wife ^^any present in-

terest or estate'' and that it would not suppose that

the Legislature so intended, in the absence of ^^ plain

language.'' In the Stewart case, the Court again re-

minded the Legislature that it had not stated in the

1917 amendment in '^ plain language" that its purpose

was to give a wife '^a present interest or estate.'' And
in both cases the Court in effect held that the amend-

ments had merely given the wife an additional

remedy, but had not changed or affected the ^^owner-

ship rights" of the parties.

The Stewart case was decided in September, 1926.

At the first opportunity thereafter—the session of

1927—the Legislature declared, by enacting 161a, that

the wife did have a ^'present interest,"—that the re-

spective interests of the husband and wife are '^pres-

ent, existing and equal interests,"

This is ^^ plain language." A plain statement of

what the wife's interest really is. And to clinch the

matter the Legislature further declared

:
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^^This section shall be construed as defining the

respective interests and rights of husband and
wife in community property/'

Civil Code, 161a.

The ''plain language" of Section 161a does away

with the expectancy doctrine by definitely stating the

very thing which the Supreme Court had twice said

tvas required as the means of doing awiay with that

doctrine—to-wit, a statement that the wife has a
'

'present interest.
'

'

The Courts had held that the wife had only a

future, contingent interest; so the Legislature said

that it was a ''present" one. The Courts had said

that it was only an expectancy; so the Legislature

said that it was an "existing" interest. The Courts

had said that the husband was the sole owner and the

wife had no interest; so the Legislature said that

husband and wife had "equal" interests. The Courts

had said that previous legislation affected only the

wife's "remedies"; so the Ijegislature said that this

law stated her "interest" and "rights."

In defining the wife's "interest" the Legislature

necessarily established her as an "owner". The "in-

terests" referred to in 161a constitute "ownership"

under Section 682 C. C. On the other hand an ex-

pectancy (such as the Supreme Court had said the

wife held), is not even "an interest of any kind." (C.

C. 700.)

Under these code sections, and in view of the cir-

cumstances under which Section 161a was enacted,

there can be no question that the purpose and intent,
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and the effect, of that section was to give the wife an

actual present ownership in the community property

equal to that of the husband.

That the change brought about by Section 161a is

far-reaching, is quite clear. Until that section was

adopted, it was the law of California that the hus-

band, alone, was the actual owner of community prop-

erty. Since then it is the law that husband and ivife

own it together. They have equal ^ interests," which

means equal ^^ ownership.''

Until this change was brought about, the decisions

as to deeds, mortgages, liens, judgments, executions

and everything else affecting title, turned on the fact

that the husband was the ^^sole owner,'' under the

Supreme Court's ^^ expectancy" rule. These decisions

are not the law now.

As the law stands now, husband and wife own the

property together, as co-owners. Neither has any in-

dependent interest, and the title can be affected only

through their joint act. Obviously the wife's owner-

ship cannot be affected by the acts of her husband (or

anyone else) in which she does not join; nor can the

matrimonial community of co-ownership in property

be disrupted by the intrusion of anybody but the hus-

band as owner of any part interest in the property.

The first Spreckels case pointed out that in Wash-

ington, where the wife must join in all deeds, etc., the

wife really has a vested interest. (Page 23 infra.)

That is in fact the law as recognized by the decisions

in that state, under a statutory provision similar to

172a of our Code. In California, also, the wife ^^must
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join" under 172a, and while the Courts did not at

first recognize the corollary that the wife had a pres-

ent interest in their general discussions as in the

Spreckels and Stewart cases, they did apply it in the

cases where the point was really at issue. (See pp. 13-

16 hereof.) And now the Legislature has expressly

declared the rule, by adopting Section 161a.

In other words, Washington and California have

now the same community property system. Washing-

ton announced it by decisions and California by legis-

lation.

Under recognized principles of statutory construc-

tion, the decisions of the Washington Courts on com-

munity property matters are direct authority in Cali-

fornia.

Carefully considered cases in Washington show the

real nature of community property, and that because

of its essential character it cannot be taken for the

DEBTS OF ONE SPOUSE ALONE.

The California cases heretofore decided, apparently

holding that community property is subject to the

husband's debts, are of course based on the old ex-

pectancy doctrine and mean nothing at this time. We
must follow the Washington authorities on this point

now—not those repudiated by the Legislature in Cali-

fornia in changing to the Washington system of com-

munity ownership.

The Washington decisions are conclusive as to the

correctness of the position which we take here. We
need only add that the doctrine they set forth is not

peculiar to Washington. It happens that it has been
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discussed and stated most clearly there; but in fact,

as will appear in the discussion of the income tax

cases later (pages 43-48 hereof) the same principles

cover the community property system of the other

^^ community property states" as well.

One of the keenest and most analytical discussions

of the community property system is to be found in

the early Washington case of

Holyoke v, Jackson, 3 Pac. 841.

That case involved the question of the right of

a husband to make a contract to sell community prop-

erty. The Court said:

"By the provisions of the husband and wife

acts passed in 1879, and previously, the husband
and wife are conceived as constituting together a

compound creature of the statute called a com-

munity, (p. 841.)

^^Each individual, once in it, is incapable of

disposing of his or her interest; and both are

powerless to escape from the relationship, to vary

its terms, or to distribute its assets or its profits.

^^In fixity of constitution a community re-

sembles a corporation. It is similar to a corpora-

tion in this, also : That the state originates it, and
that its powers and liabilities are ordained by
statute. I7i it the proprietary interests of hus-

band and wife are equal, and those interests do

not seem to be united merely, but unified; not

mixed or blent, but identified. It is sui generis

—

a creature of the statute.

"By virtue of the statute this husband and

wife creature acquires property. That property

must be procurable, manageable, convertible, and
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transferable in some way. In somebody must be

vested a power in behalf of the community to

deal with and dispose of it. To somebody it must
go in case of death or divorce. Its exemptions

and liabilities as to indebtedness must be defined.

All this is regulated by statute. Management and
disposition may be vested in either one or both

of the members. If in one, then that one is not

thereby made the holder of larger proprietary

rights than the other, but is clothed, in addition to

his or her proprietary rights, with a bare power
in trust for the community. This powder the stat-

ute of 1873 chose to lay upon the husband. While
the statute of 1879 thought it proper to take it

from the husband and lay it upon husband and

wife together . . .

^^When the plaintiff in error, without his wife,

entered into an agreement to sell the land in ques-

tion, he agreed to do what he himself, by himself,

could not do, and therefore could not agree to

do. To make on actual sale or conveyance without

his ivife, he had no power. The law says such a

thing shall not be done.''

Holyoke v. Jackson, 3 Pac. at 841-842.

and on rehearing said

:

"By section 8 of the statute of 1879, the hus-

band is clothed with a certain trust in respect to

community real property. The management and

control of it is vested in him, not for himself, but

for the community. Besides this, he, with the

wife, is endow^ed with power to dispose of it. This

power, too, is in trust for the community; for

tve must distingiiish the community called into

existence by the statutes from the two individuals

who composed it. By a like distinction a corpora-
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tion is conceived to differ from its stockholders.

. . . ^In the matter of disposing of community

real property, husband and wife are, by the law

of 1879, joint trustees for their mutual benefit in

the community. Within the scope of their joint

trust neither can act without the other,

^'No contract of disposition undertaken by

either husband or wife, in contravention of his

or her fiduciary relation to community real prop-

erty, can be enforced so as to reach any such

property directly or indirectly/^

Holyoke v. Jackson, 3 Pac. at 843.

The Statute on which the decision is based is the

same, in effect, as C. C. 172a—it provides that the

^^wife must join":

'^He, with the tvife, is endowed with power to

dispose of it. . . . In the matter of disposing

of community property, husband and wife . . .

are joint trustees. . . . Neither can act with-

out the other."

Holyoke v, Jackson, 3 Pac. at 843.

The above case was quoted, at length, and followed,

by the Supreme Court of the United States in the

case of Warburton v. White, 176 U. S. 484; 44 L. ed.

555, in which that Court held that the purpose of the

Legislature in Washington was to adopt the com-

munity system

—

'^—that is, that property acquired during mar-
riage with community funds became an acquet of
the community, and not the sole property of the

one in whose name the property was bought."

Warburton v. White, 176 U. S. 484; 44 L. ed.

555.
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The very recent case of Foe v. Seaborn (the income

tax case from Washington) reaffirms the authority of

the above cases. It says

:

^^A description of the community property

system of Washington . . . will be found in

Warburton v. White^ 44 L. ed. 555

and holds

:

^^It is clear that the wife has, in Washington,

a VESTED RIGHT in the community property equal

with that of her husband."

Poe V. Seaborn, 282 U. S. 101, 75 L. ed. 27.

The statement of the principles underlying com-

munity property in Holyoke v. Jackson is thus the law

of the Supreme Court, having been expressly ap-

proved in Warburton v. White and reaffirmed,

through the re-approval of the latter, in Poe v. Sea-

born.

It is clear, then, that the property involved here is

not the property of J. D. Hannah, or property which

he could have transferred.

The nature of community property was again dis-

cussed in Stockard v. Bartlett, 31 Pac. 24, which es-

tablished the principle that neither the husband's nor

the wife's ''interest" can be carved out of the com-

munity property and sold separately.

In that case the husband and wife had brought an

action to restrain a creditor and the sheriff from sell-

ing community property on an execution against the

husband alone, and procured a decree so enjoining

them. The defendants undertook to sell ''the hus-
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hand's interest separately and contended that the

injunction did not restrain them from so doing. The

Court held them guilty of contempt and said

:

^^Such real estate is not the property of either

of the parties, hut of the community; and, owing
to the peculiar nature of the ownership of such

property, it would result in interminable confu-

sion if the interest of either of the parties could

be sold separately under execution.

^^If the whole interest of one of the parties

could be so sold, a part interest of one of them
could be sold likewise, and the relation of the

parties to the property would he destroyed

thereby. The property left could not be held to be

the community property of the husband and wife,

for their interests after the sale would be unequal,

provided they each had an interest therein; and,

if the whole interest of one of the parties therein

was thus sold, the remaining part belonging to

the other spouse would not come under any of the

definitions of property which either a husband or

wife may hold and enjoy. It could not be held to

be the separate property of such spouse, for it

would not have been acquired in any one of the

ways specified by the statutes, and the community
interest would have been destroyed by the sale.

^'It is clearly against public policy to permit

such a sale to be made. It has been held by use

that neither the hushand nor wife can alienate or

convey his or her interest in community real es-

tate separately during the lifetime of the com-

munity; and, if neither of them, has a right to

sell or convey the same to any third persons,

creditors can have no greater right therein,"

Stockard v. Bartlett, 31 Pac. at 24.
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It is also clear, then, that neither the property nor

Mr. Hannah's interest could have been taken for Mr,

Hannah's debts.

As he could not transfer it, and it could not be

taken for his debts, the community property could not

pass to his trustee in bankruptcy at all.

There is no escape from the logic of the above case.

Let us retrace the steps.

In the first place, the wife is now an owner of an

interest in the property. Obviously, then, the husband

cannot dispose of the property as a whole ; for no act

but her own can deprive her of her ownership. (As

we will note later it is held in California that a deed

by the husband alone is absolutely void as against

her.)

Nor can he dispose of ^^his interest.'' The com-

munity interest of the spouses cannot be separated

except by death or through a divorce or maintenance

action.* Certainly a husband cannot by deed or con-

tract bring in a stranger as the ^^matrimonial part-

ner" of his wife in the ownership of community prop-

erty; as one Court has said of such a stranger ^^he is

not personally a substitute for the husband and can-

not be." (See p. 65 hereof.) As the Stockard case

says, the remaining interest (of the wife) in case such

a transfer were allowed, would not be her separate

property, because not acquired by descent, devise, etc.

Nor could it be ^^ community" property if shared by

a wife and a stranger. Likewise, if a ^^part" of the

*We need not consider here the case of agrooment between the spouses

(specifically allowed by the statutes and recognized in 172a) changing the
character of their property.
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husband's interest could be so transferred, there

would be still further confusion, with three (or more)

co-owners of the community rights. This would be

intolerable and impossible, as the wife's interest,

necessarily '^eqiiaV to her husiand's by the statute,

could no longer be equal either to his remaining in-

terest or to that of the owner, or owners, of the part

he transferred. The whole idea of separate interests

in community property, is unthinkable.

Our Code classifies the property of married couples

as either separate or community, according to its

method of acquisition—its mode of origin. If ac-

quired by devise, etc., it is ^^ separate''; if acquired

otherwise it is ^^ community." And its classification

cannot he changed^ because it depends on its origin,

and that is past and gone, and unchangeable. As

pointed out in an Arizona case (discussed infra) the

community ownership is

^^practically indissoluble during the existence of

the marriage."

La Tourette v. La Tourette, 36 Ann. Cas. at 74.

The conclusion, reached inevitably in the Stockard

case, is worth repeating:

^'Neither the husband nor wife can alienate or

convey his or her interest in community real es-

tate separately during the lifetime of the com-
munity;

^^And, if neither of them has a right to sell or

convey the same to any third persons, creditors

can have no greater right therein.'

'

Stockard v, Bartlett, 31 Pac. at 24.
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And as neither the husband's deed nor a creditor's

execution can affect the property—as he cannot

^ transfer'' it, or any interest in it, and it cannot be

taken for his debts

—

no interest whatever can pass to

the Trustee.

We have now reviewed the development of the com-

munity property law in California leading up to the

adoption of the system already recognized in Wash-
ington and other states, and have seen that the mani-

fest purpose of the Legislature, and the decisions

under the new sections (see pp. 13-16 supra) give the

wife an ownership in the property.

We have also considered the controlling cases from

Washington on the nature of this ownership (as they

must now be given the same effect as California

cases), and found that it is clearly established that as

the community interests of husband and wife are in-

separable they cannot be made subject to the debts

of either spouse alone.

It remains to consider the Federal Court's views on

community property as announced in the inheritance

tax and income tax cases ; the striking instance of pro-

tection to the wife's rights afforded by the mechanic's

lien cases in Washington; the analogous case of

homesteads in California; and lastly, the recognition

of the same rule we contend for, in the cases arising

in connection with tenancies hy the entirety, in hank-

ritptcy matters—which will be found almost exactly

parallel to the present case.
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First, the cases arising on inheritafice taxes and the

Federal estate tax.

In the leading Arizona case (already mentioned),

it is said:

^^If a terse summary of the aims and results

of community ownership be attempted, it may
be said that the object of the system is to make
a beneficial cotenancy between husband and wife,

of such property as either or both may acquire

otherwise than by gift or exchange for ^separate

property,' during the coverture, and that such

ownership, practically indissoluble during the

existence of the marriage, generally involves the

right of survivorship when the first owner who
dies leaves no descendant; but otherwise re-

sembles a tenancy in common.

^^That the interest of the wife in community
property during the coverture is not a mere pos-

sibility—^not the expectancy of an heir—is quite

apparent. The old saying is not true that com-

munity is a partnership w^hich begins only at its

end. Upon the dissolution of the community by
death, the wife does not inherit her share of the

common property, but with the death of the hus-

band the management and control of the statutory

agent or trustee ceases. The wife acquires, not her

share, for that tvas already hers, but in addition

to her share she acquires the right of manage-
ment, control, and disposition of that share."

La Tourette v. La Toiirette, Ann. Cas. 1915B at

74.

That the above case is still a controlling authority

on the subject appears from the fact that the Supreme
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Court's recent decision on the income tax case from

Arizona was based on it:

'^In La Tourette v. La Tourette ... it was
said that the law makes no distinction between

husband and wife with respect to the right each

has in the community property. It gives the hus-

band no higher or better title than it gives the

wife. It recognizes a marital community in which

both are equal.''

Goodell V. Koch, 282 U. S. 118, 75 L. ed. 32.

In the leading Nevada case it w^as held, as in the

above case, that a wife is not liable for inheritance

tax on her share of community property because she

already otvns an interest in the property, prior to her

husband's death:

^^(As) the wife's interest in the community
property goes to her, not by succession or in-

heritance, but rather by a right vested in her at

all times during the marriage, it follows that it is

not subject to the law of inheritance tax."

In Re Williams Estate, 161 Pac. at 747.

To the same eifect the Idaho case of Cohny v, Dun-

foa^, 39L. R. A. (n. s.) 1107:

^^While, therefore, the survivor ... re-

ceives the entire community estate by reason of

the death of her husband, half of it was already

hers, and the only additional interest or right

she acquires in that half, by reason of the death

of her husband, is a right of management, control

and disposition. The death of the statutor^^

managing agent and trustee leaves the wife

without such agent."

Cohny v. Dunbar (Idaho), 39 L. R. A. (n. s.)

at 1110.
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These inheritance tax cases make it very clear that

in the view of the Federal Courts the wife is to be re-

garded as an owner of the community property at all

times.

The same conclusion—that the wife is an owner of

the comwYvumity property—has been reached in recent

income tax oases decided by the District Courts in the

various ^^ community property states" and recently

affirmed by the Supreme Court. The reasoning" of

these cases is directly applicable to California. This

has been recognized by the Supreme Court, itself,

which formerly made a distinction as to California

but has now, by the decision in the Malcolm case, ap-

plied the same rule to California as to the other states.

The first of these recent income tax cases, from

Texas, comments on the nature of community prop-

erty ownership as follows (in referring to the ^^fund"

of net income) :

^^That is the fund which belongs to the wife,

and that is the fund which belongs to the hus-

band. It is a joint ownership, and an equal

oumershipy even though the ownership is un-

divided, and even though he may have temporary

supervision over it, and even though one mmj not

say Hhis half is his' and ^this half is hers.'
"

Bacon v. Hopkins, 27 Fed. (2nd) 140.

The above decision was affirmed by the Circuit

Court of Appeals, which said:
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^^ There is no doubt that under the laws of

Texas the wife has a vested interest in and not

a mere expectancy in the community property."

Hopkins v. Bacon, 38 Fed. (2nd) 651 (C. C.

A.).

The Supreme Court affirmed this ruling, saying:

'

' The interest of a wife in community property

in Texas is properly characterized as a present,

vested interest equal and equivalent to that of the

husband.''

Hopkins v. Bacon, 282 U. S. 122, 75 L. ed. 34.

The same conclusion was reached in Washington in

Seaborn v. Foe, 32 Fed. (2nd) 916,

on the authority of a previous Circuit Court of Ap-

peals case, which it quoted as holding:

^^The wife has, during coverture, ... a

vested and definite interest and title in com-

munity property equal in all respects to the inter-

est and title of her husband therein/'

Seaborn v. Poe, 32 Fed. (2nd) 916, quoting

Rucker v, Blair, 32 Fed. (2nd) 223 (C. C. A.).

In affirming this decision the Supreme Court said:

^^It is clear that the wife has, in Washington,

a vested property right in community property

equal with that of her husband . . . We are of

the opinion that under the law of Washington the

entire property and income of the community

can no more be said to be that of the husband

than it could rightly be termed that of the wife."

Poe V, Seaborn, 282 U. S. 101, 75 L. Ed. 27.
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The Court did not confine its conclusion to Wash-

ington; it analyzed the Washington law and held, in

effect, that the same rules were applicable in the

other states. Thus, in deciding the Arizona case al-

ready quoted (Goodell v, Koch, p. 42 hereof) it said:

^^We have examined the Statutes and authori-

ties and have concluded that they present no sig-

nificant difference from the Washington system.''

GooMl V, Koch, 282 U. S. 118, 75 L. ed. 32.

The decision in the Louisiana case, to the same ef-

fect, is very enlightening. The District Court's de-

cision was affirmed in the Circuit Court of Appeals as

holding that

^'the wife in Louisiana has a vested interest in

the community property."

Bender v. Pfaff, 38 Fed. (2nd) 649 (C. C. A.).

The Supreme Court affirmed this, saying

:

^^This case is probably the strongest of those

presented to us in favor of the wife's ownership

of half of the income. '

'

Bender v. Pfaff, 282 U. S. 127, 75 L. ed. 252,

for reasons which are particularly applicable to Cali-

fornia. Thus

:

^^As in the cases from the other states whose

law we have discussed in connection with this

matter, each spouse may, by will, dispose of only

his or her one-half of the community property

and is powerless to affect the other half. In case

of death one-half descends to the heirs of the

decedent and the other spouse is powerless to

prevent this"

—



46

which is perfectly true in California under Sections

1401 and 1402 C. C. except that the decedent's half

passes by will instead of to heirs.

Continuing, the Court said, of the husband's control

of the property:

''While he is manager of the affairs of the

marital partnership, the limits upon the wrong-

ful execution of his power over the community

property are more stringent than in many states

which have the community property system. In

Louisiana if the husband proves, by reason of

financial difficulties or the like, an unfit manager,

the wife manj bring about an immediate dissolu-

tion and liquidation of the community property."

It is for these reasons that the Court holds

:

''In Louisiana, the wife has a present vested

interest in community property equal to that of

her husband."

Bender v, Pfaff, 282 U. S. 127, 75 L. ed. 252.

The same reasoning applies to California under the

recent changes in the community property law. Un-

der C. C. 137, as amended in 1923, if the husband

proves to be an unfit manager in that he "wilfully

fails" to provide for the wife, she, without asking

for divorce, may apply for maintenance and thereby

bring about an immediate dissolution of the com-

munity relation as to property, as the Court may then

resort to the community property for her protection

and set half of it aside to her forthwith for her main-

tenance.
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We must conclude, therefore, that California, like

Louisiana, presents a really stronger case of owner-

ship by the wife than the other community property

states.

Nvyyie of the other states has a statute like C, C,

161a specifically defining the wife's interest.

These income tax cases were decided—and cor-

rectly—on principle; and because of statutes similar

to 172a (that the wife ^^must join") and similar to

our statutes on testamentary disposition of com-

munity property and the statute in Louisiana allow-

ing the wife in certain cases to protect her ownership

by dissolving the community and becoming sole owner

of part of the property.

But Section 161a places the matter beyond contro-

versy in adopting by statute the principle underlying

those decisions.

As already mentioned, Judge Kerrigan reached the

same conclusion in

Malcolm v. United States, Fed
,

citing Section 161a and the above C. C. A. cases in

his opinion. The decision is short, but sustains plain-

tiff's contention there, which was that the wife was

entitled to file a separate return because she was the

owmer of an interest in community property and its

income.

The Malcolm case was affirmed in a short opinion

by the Supreme Court, 282 U. S. 792, 75 L. ed. 714,

in which the Court answers two questions, respectively,

^^no" and '^yes." The record in the case discloses the

questions

:
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'^Under applicable provisions of the Revenue
Act of 1928, must the entire community income

of a husband and wife, domiciled in California,

be returned and the income tax thereon be paid

by the husband?''

(The Supreme Court answered, ^^No.'')

^^Has the wife, under Section 161a of the Civil

Code of California, such an interest in the com-

munity income that she should separately report

and pay tax on one-half of such income?''

(The Supreme Court answered, ^^Yes.")

U, S, V. Malcolm, 282 U. S. 792; 75 L. ed. 714.

That the wife has such an interest in the income

that she should pay half the tax can only mean that

she ^^has" a present interest in the property, equal to

her husband's.

It is therefore the settled doctrine of this Court,

and the Supreme Court, now, that the wife is am

owner of the community property, in California.

Which means that the husband cannot transfer it and

that it cannot go to his Trustee,

It is definitely the law in California now, that a

husband, alone, cannot tramsfer the commimity real

property or any interest therein—because community

property is held on the same basis as homestead prop-

erty.

In Bone v, Divyer, 74 Cal. App. 363 (already dis-

cussed; p. 14 hereof), the Court said:
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^^The principle involved in the transfer of

community real estate, or any interest therein,

by the husband without the signature of the wife,

... is similar to that involved in the attempted

tromsfer by the husbamd of property covered by

a homestead/' (369.)

Bone V, Dwyer, 74 Cal. App. at 369.

After citing cases arising under homestead laws

(holding any attempted conveyance by the husband

alone to be invalid) the Court points out that in Idaho

there is a statute on community property ^ identical

in substance'' with our C. C. 172a and our section

on transfer of homestead and that it is there held

that

:

^^A contract for sale of community real estate

not signed and acknowledged by both husband
and wife is invalid.''

Hart V, Turner, 39 Ida. 50, 226 Pac. 282.

It will be noted that the Dtvyer case sustained the

wife's right to protect her ownership of an interest

in the whole of the property, against her husband's

attempt to transfer it. She had prevailed in a main-

tenance action before suing to quiet her title and had

been awarded the community property. Consequently

the decree in her favor, instead of giving her what is

sometimes loosely called ^^her half," gave her the

entire ownership of the property. In other words

the purchaser from the husband took no interest what-

ever.
;

'!^^

The homestead analogy declared by the Dtvyer case

makes the principle clear. The Code provides that
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homestead property cannot be conveyed or encum-

bered unless the instrument is executed and acknowl-

edged by both husband and wife. (C. C. 1242.) This,

of course, is quite similar to the provision, as to com-

munity real property, that ^Hhe wife must join/'

That such conveyance of homestead property is

absolutely void, see 12 CaL Jiir, 495, and numerous

cases cited.

Quoting further from Bone v. Dtvyer:

"The policy and purpose ... is to prevent

destruction or encumbrance of a homestead by

either spouse acting alone; and it is well settled

that a purported conveyance or encumbrance of

the homestead by either spouse not made in strict

accordance with the requirements of that section

is invalid and inoperative for any purpose/'

(Citing Ainsworth v. Morrill, 31 Cal. App. at

510.)

Bone V. Dwyer, 74 Cal. App. 363.

In view of the circumstances leading up to the

adoption of Sections 172a and 161a it is clear that

their purpose, also, is to prevent destruction of the

community interest by the act of one spouse alone.

The Court will no doubt recall as a matter of ju-

dicial notice that the various changes in our com-

munity property law made in 1917 (including the

enactment of 172a C. C), 1923 and 1927 (including

the enactment of 161a C. C), were brought about in

large part through the efforts of women's organiza-

tions, which contended that the statutes were imfair

to wives and made it possible for a husband to bring
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about the ^^destruction or encumbrance" of her rights

in community property and so deprive her and her

children thereof—in addition to being unfair in their

results as to the consolidated income and the higher

tax thereon. In fact while the clearing up of the

income tax difficulty was probably the final incentive

for the enactment of Section 161a, the main purpose

of the agitation hy tvomen's clubs, etc,, was the pro-

tection of the wife's interest in community property

from, ^^destruction and encumbrance" by the husband

during his life, and the failure of the law as it stood

to protect her interest (and her children's) in the

event of either his or her death. It was this, the

Court will recall, that brought about the enactment

of 137 C. C, already mentioned (giving the wife the

right, in effect, to change her community rights into

separate ownership in certain cases), and the enact-

ment of the new provisions of 1401 and 1402 C. C,
changing the law as to succession and testamentary

disposition of commimity property.

The only proper conclusion under these circum-

stances is that the Legislature intended to protect

community property by putting it on the same basis

as homestead property, with reference to the hus-

band's transactions, by this requirement, common to

both, that the wife must '^join."

The decision in another leading case on homestead

rights shows by analogy what the wife's interest in

commimity property under the present law, really is

:

^^A homestead had been declared upon this

property. . . . The husband and wife thereby

acquired a common interest in the property, an



52

interest which was, during the life of both, some-

what akin to a joint tenancy of husband and wife,

^^The effect of the provisions of section 1242

... is to make it impossible for either spouse

to transfer or enciimher the homestead ^except

by the joint act of both in the mode provided by
the homestead law, that is, by means of a joint

and concurrent execution of an instrument,'^

Cordano v, Wright^ 159 Cal. at 619.

As Section 172a provides that ^Hhe wife must join'^

in the instrument, it seems clear that only such joint

and concurrent execution can effect her rights, whether

in homestead or community property. Under plain

rules of statutory construction when the Legislature

put that wording into 172a it enacted the rule of the

above decision into it.

It has been directly decided, indeed, that one spouse

cannot deprive the other of the benefit of this '^com-

mon interest'' in homestead property even by volun-

tary action in bankruptcy proceedings. The wife, a

bankrupt, had inadvertently failed to claim the home-

stead as exempt. The Court said

:

^'If the bankrupt in this case had expressly

waived the right to the homestead . . . this

would not defeat the right of the husband to have

the homestead set apart. . . . If this be not so

then the spouse who happc^is to hold the legal

title to the home may deprive the other . . .

thereof by proceedings in bankruptcy."

In re Maroon, 170 Fed. at 361

;

Remington on Bankruptcy, Section 1313.
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We submit that under the rule of Bone v, Dwyer,

and on principle, the above applies, absolutely, to com-

munity property—that Mr. Hannah could not deprive

his wife of any of her rights therein even by volun-

tary bankruptcy proceedings, or even if he had ^^ex-

pressly waived'' those rights; and his creditors cannot

do so by involuntary proceedings against him.

The practical application of the doctrine of com-

munity property in controversies between a wife and

her husband's creditors has frequently been before

the Courts in Washington in connection with me-

chanics' liens, because the statute there provides that

the community property is subject to such liens. It

has been uniformly held that a proceedmg to enforce

a wiechanic's lien against community property is void

unless ^^hushan^d and wife are both parties to it'^—
because they are both owners.

The Washington statute expressly provides that

community property is subject to liens for buildings

erected thereon, etc. (which is construed to refer to

buildings erected by the husband alone) ; but it is

nevertheless held that the wife must be made a party

to the foreclosure, as she is an owner of the property.

The leading case is

:

Littell V, Miller, 28 Pac. 1035.

The community property statute in Washington,

like our Section 172a, gave the husband absolute

power of management and control of such property,

but provided, like our 172a, that the wife must join
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in instruments encumbering it, etc. It contained the

additional provision, however (not in our statute),

that mechanics' liens would be valid without the wife

joining. A mechanic's lien had been foreclosed, on

community property, in a suit against the husband

alone. The judgment was reversed on appeal on the

groiuid that the wife was a necessary party ; and that

the hwsband's interest could not he sold separately:

"
. , . In all suits to foreclose liens upon com-

munity real property the wife is a necessary

party defendant. She has at least as much right

to contest the facts making the same a charge

against the community as the husband has.

'^There can he no sale of the hushand's or wife's

interest in the community property separately

during the existence of the community/'

Littell V, Miller, 28 Pac. at 1036.

In a later appeal in the same case it was said that

on the first appeal it had been held that

^^the suit for foreclosure of the lien could not be

maintained against him (the husband) for the

reason that he was n'ot the sole otvner of the prop-

erty/'

Littell V, Miller, 36 Pac. at 492.

To the same effect in another case where the claim

and suit were against the husband as owner ''subject

to the community interest of the wife":

^'apparently the claimant set out to foreclose

the hushand's interest in the community property,

his wife being still alive. This he could not do

Sagmeister v, Foss, 30 Pac. at 80.

ff
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In Peterson v. Dillon^ 67 Pac. 397, foreclosure pro-

ceedings were commenced against the husband alone.

The husband and wife then sued to enjoin further

proceedings. The two suits were consolidated, and

foreclosure was decreed. It was held, however, that

as the wife was not a party to the lien suit (by the

consolidation order) until after the time to sue on the

lien had elapsed, the judgment as a tvhole was void.

The judgment, and the sale held under it, were there-

fore set aside:

"^o far as it decrees a foreclosure and sale of

the lot, it is invalid, and the same is set aside. It

follows that the sale of the lot under the decree

of foreclosure is also invalid."

Peterson, v. Billon, 67 Pac. 400.

In Powell V, Nolan, 67 Pac. 712, the action was

brought properly against both husband and wife, but

the record on appeal did not show that the husband

was served. It was held that there could be no valid

judgment as to the community property unless both

the husband and the wife were brought into Court:

^^The rule is well settled in this state that both

husband and wife must be brought in as parties

in all actions to foreclose mechanics' liens when
the property sought to be charged with a lien

is community property."

Powell V, Nolan, 67 Pac. at 716.

The cases were reviewed in a later case in which it

was held as ^^maintained by an unbroken line of au-

thority" that the wife was

''a necessary party to the foreclosure of a lien

on community real estate"
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and that

''the action must be commenced against both

spouses, within the time limited, or the court has

no jurisdiction to enforce the lien against the

community property.''

Northwest etc, v, Tacoma, etc, Co,, 78 Pac. at

997.

These cases establish the law beyond question not

only that the wife is ''an owner," but likewise that

creditors holding valid liens on community property

cannot enforce them in proceedings to which she is

not a party. The rule which they establish is abso-

lutely applicable in California, both on principle and

because of the legislative adoption of the Washington

system of community property.

The most cogent argument—^and a conclusive one

—

why it must be held that the Trustee has no interest

here and must redeliver the property, is that Bank-

ruptcy Courts have uniformly so held in the case of

"tenancy by the entireties" on precisely similar facts.

We have already mentioned the ruling in the case of

In re Wallace, 22 Fed. (2nd) 171 (p. 10 hereof)

holding that community property does not pass to the

Trustee in bankruptcy. The "entirety" cases, in ef-

fect, state the same rule. The difference is simply

that the Wallace case merely sets forth the rule with-

out giving the reasons underlying it, but the "en-

tirety" cases discuss and present the fundamental

principles fully, and with such clearness and conclu-

sive force as to leave no doubt of their applicability
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to community property. They hold definitely that

property held by husband and wife in the same way
in which community property is held (that is, by
''entireties'') is not part of the husband's estate in

bankruptcy.

California has adopted the ^Henancy by the mir-

tireties'' as its community property system.

Not by that name, of course. In fact many mem-
bers of the legislature, probably, had never heard of

''entireties" at all.

But a system of property ownership must be judged

by its features and characteristics—^not by its name.

So judged, the two systems are the same.

A brief consideration of these principles will show

this, and show, also, why it is impossible, in either

case, for the trustee to hold any interest adversely

to the wife.

In the case of "entireties"

the husband and wife own the property together

by virtue of title acquired jointly after marriage;

neither can dispose of it alone, or of "his" or

"her" interest;

their interest cannot be separated or the tenancy

destroyed, during the marriage;

on the death of one his interest belongs to the

other.

It is obvious that these are also the peculiar char-

acteristics of community property ownership*

*Except that the survivor in California, may get only half the property

if a will disposes of the other half and may get nothing if a divorce decree

has disposed of it all.
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The especial peculiarity of ^ tenancy by entireties,"

at common law, is that each spouse owns or ^^ partly

owns" the whole property, but neither owns a di-

visible part {Sharp v. Baker, 51 Ind. App. 547, 96

N. E. 627) ; and that therefore the estate is not that

of the husband or the wife, but of a ^Hhird person,"

the ^^husband and wife." {Bruce v, Nicholson^ 109

N. C. 202, 13 S. E. 790.)

Just so in community property; neither husband

nor wife owns a separable part {Stockard v. Bartlett),

31 Pac. 24, page 37 hereof) and the property belongs

to ^Hhis husband and wife creature," the ^^ compound

creation of the statute, called a community." {Hol-

yoke V, Jackson, 3 Pac. 841, pages 33-35 hereof.)

It is for this reason (this ^^ unified" ownership)

that neither husband nor wife can transfer or en-

cumber any property held by entireties ; and it is for

this same reason that husband and wife ^^must join"

in transferring community property—either on prin-

ciple, as in other states, or by force of a statute, as in

California.

It is for this reason also that on the death of one

spouse any property held by ''entirety" or as ''com-

munity" belongs to the other not as heir or successor

but "as if he had always been the owner." This is

precisely the reason why inheritance tax is not col-

lectible in the case of community property; that the

survivor has always been the oivner of her interest

in the property, and so acquires no additional owner-

ship at all, but merely obtains further control by rea-

son of the death of his or her statutory agent.
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Technically considered, ^'entirety" and '^ commun-

ity'' are two names for the same thing—the kind of

ownership by two persons which is neither joint owner-

ship nor ownership in common. By common law theory

(30 C. J. 565) joint owners had ownership of the

whole and ownership of the parts (per tout et per

my) ; owners in common had ownership of the parts

(undivided interests) without ownership of the whole

(per my, non per tout); and tenants by the entirety

had ownership of the whole but not of any part-in-

terest (per tout, n'on per my). This concerns us only

in this—that there can be only the three kinds of

ownership; and as those kinds now under considera-

tion (^^ community" and ^^ entirety") are not joint

ownership or ownership in common they must each

be the other ownership, and identical, although called

by different names.

Tenancy by entireties is different from tenancy in

common because the spouses do not own ^^half in-

terests"; so is community ownership. It is different

from joint tenancy, too—chiefly in this, that it (like

commimity ownership) cannot be terminated by the

act of either owner, as a joint tenancy can. Also in

this: When one joint tenant dies the other acquires

his interest by survivorship; but in ^^entireties'' when

one dies the other ^ Hakes no new estate or interest

but merely continues to hold the entire estate freed

from participation by the other spouse" (30 C. J.

566) which is exactly what happens in case of com-

munity property. (See Inheritance Tax cases, supra.)
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Community property ownership, then, like ''en-

tirety'' ownership, is neither ownership in common
nor joint ownership, but is different from either.

Our Code itself differentiates between them, and

classifies ownership by several persons as ''joint,''

"partnership," "in common," and "commmiity in-

terest of husband and wife." (C. C. 682.) (It will

be noted that the Section 682 classifies '^commimity

interest'' as ''ownership/' As 161a says that the

husband's and wife's interests are ''equal/' she is

certainly equal in ownership.)

Section 161a says that the respective interests of

husband and wife are equal. But it does %ot say

that each owns a half—so it means that each has an

interest ("equal interest") in the whole ownership;

and that means ownership by the "entirety."

Community ownership is not ownership in severalty.

As it is not ownership in common, or a joint, or part-

nership ownership, it must be by "entireties" a shar-

ing of "whole ownership." No other mode of equal

ownership by two persons is possible under our law.

The Code makes the same distinction in another

section which provides:

"A husband and wife may hold property as

joint tenants, tenants in common, or as com-

munity property."

(7. C. 161

which clearly means that community ownership is not

either joint or common. And there is no other equal

ownership except by entireties.
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The analogy between community property and en-

tirety is recognized in the Arizona case already cited:

^^In this aspect of the community relationship,

the husband and wife may be considered as one,

owning the property during the existence of the

marriage with the unities of time, title, and in-

terest and possession present, and at the death

of one the survivor takes all.

So, in tenancy by the entirety, each one may
be regarded as owning all the property with the

unities of person, time, title, interest, and posses-

sion, with survivorship.''

La Tourette v. La Tourette, 15 Ariz. 200, 36

Ann. Cas. 70 at 73.

As already pointed out, the Supreme Court, in

Goodell V, Koch, adopts the above case as a correct

statement of the Arizona law on comimunity property,

(p. 42 hereof.)

We will again note, for comparison, the specially

characteristic features of ^tenancy by entireties''

—

which are obviously the especially characteristic fea-

tures also of the community property system.

(1) The estate, in each case, is not subject to

^^ severance":

''A joint tenancy is capable ''Each individual, once in it,

of severance or destruction by is incapable of disposing of his

the act of one of the tenants or her interest, and both are

so as to defeat the right of sur- powerless to escape from the

vivorship of the other joint ten- relationship."

ant. A tenamcy hy entireties is Holyoke v. Jackson, 3 Pac.

not.'' 841; p. 33 hereof.

30 C. J. 566 (nor is it sub-

ject to partition). ''Such (community) owner-

ship is practically indissoluble
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during the existence of the mar-

riage.
'

'

La Tourette v. La Tourette,

26 Ann. Cas. at 74 ; p. 41

hereof.

''The wife must join

deed.

C. C. 172a.

(2) Neither spouse can affect the right of the

other

:

"Neither husband nor wife, "The wife must .ioin" in the

without the consent of the other,

can dispose of any part of the

estate so as to affect the right

of survivorship in the other, or

so as to affect the title or rights

of the other spouse in any man-

ner.
'

'

30 C. J. 568.

'

' Neither the husband nor the

wife can alienate or convey his

or her interest . . . separately.
'

'

Stockard v. Bartlett, 31

Pac. at 24; p. 37 hereof.

(3) The survivor takes

comes into sole possession,

"The effect of the death of

one spouse is merely to free

the estate from participation by

that spouse. The survivor takes

by virtue of the original grant

or devise; he does not take a

new or additional interest by

virtue of survivorship, nor does

he take by descent intestate

succession.
'

'

30 C. J. 570.

no new rights but merely

under the original title:

"The wife's interest goes to

her . . . by a right vested in

her at all times during the mar-

riage.
'

'

Est. Williams, 161 Pac.

747; p. 42, hereof.

"The wife does not inherit

her share of the community

property, but with the death of

the husband the management

and control of the statutory

agent or trustee ceases."

La Tourette v. La Tourette,

36 Ann. Cas. 74; p. 41

hereof.

Enough has been said to show that the features

and characteristics of ''tenancy by the entirety'' and

community property are the same. In each case each
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spouse has a very incomplete ownership with a very

uncertain chance of ever becoming sole owner. The

consequences that flow from the imcertainty of be-

coming sole owner in the case of ^^entireties'' are cer-

tainly present in the case of community property

also,—particularly this consequence, that there is

nothing transferable by either spouse in such an ex-

pectancy. The expectancy of either spouse attaining

full ownership of community property is somewhat

less than in the case of ^^ entirety," inasmuch as half

of the property may be transferred by a will and not

go to the survivor at all, and it may even happen

that all of it may be taken away by a divorce action.

The basic characteristic of ^^entireties'' is therefore

certainly present in the case of community property

—

that no interest can be transferred unless both spouses

join in the transfer.

The important point here is this

:

Bankruptcy Courts have uniformly held that prop-

erty held by entireties does not go to the Trustee; and

the reasons given are conclusively applicable in the

case of community property.

The cases on this are clear.

In the case of

In re Biehl, 197 Fed. 870,

the rights of a bankrupt husband, and his wife, own-

ing property by ^^ entireties," were exhaustively con-

sidered.

One Meyer, Biehl's father-in-law, devised certain

real estate to Biehl and his wife as tenants by en-
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tireties. Biehl became bankrupt. After adjudication

he and his wife agreed with one Marten to convey

the property to him. The purchaser refused to pro-

ceed, claiming that the bankruptcy proceedings would

interfere with his getting a clear title. It was held

in the lower Court, that the Biehls

*^ could convey such title ... as could not be

disturbed by the trustee in bankruptcy, .

[even] ... in the event of Mrs. Biehl dying,

leaving her husband surviving." (p. 870.)

On appeal it was held

"the deed from the husband and wife is sufficient

to pass title free from the effect of the bank-

ruptcy proceedings and free from any contingent

interest or ownership therein by the trustee in

the event of the bankrupt surviving his wife.''

(p. 871.)

The trustee then brought suit in the District Court

to enjoin the execution of such deed. The petition was

referred to the Referee, whose report is set out at

length in the decision.

In that report the Referee cites a decision of the

Pennsylvania Supreme Court that a purchaser on an

execution against the husband
^^ cannot recover possession as tenant in common
with the wife during her life, for the reason that

the wife tvas entitled to physical possession of the

whole of the land during the joint lives of her-

self and her husband." (p. 871.)*

*This, it will be noted, is quite analogous to the reasoning in Stocka/rd v.

Bartlctt, p. 37 hereof. Also, it is absolutely applicable here, because under

our Code the wife, as the owner of a present interest (161a) is entitled to

"The immediate possession of the property." (C. C. 689.)
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That ruling, says the Referee, had been consistently

followed. The report points out that the Trustee had

also sought to recover half the property through a

petition in the matter of Meyer's Estate; and on ap-

peal in that matter the Supreme Court had held:

^^The husband and wife are not joint tenants

or tenants in common, but both are seised of the

entirety . . . neither can dispose of any part

without the consent of the other . . . The in-

terest of the (trustee) in the fund is at most a

contingent one; he is not personally a substitute

for the husband and cannot he; his right to the

use and enjoyment of any part of the fund must
await the happening of the contingency of the

husband surviving the wife. Until that happens
the wife's right to the enjoyment of the whole

may not be disputed by anyone claiming under
the husband." (p. 871.)

This last statement is worth noting again—that so

long as the relationship continues

^^the wife's right to the enjoyment of the whole

(property) may not be disputed by anyone claim-

ing under the husband,"

The report also pointed out that in still another

appeal by the Trustee the Supreme Court had re-

fused to enjoin the Biehls from deeding the property,

holding that the Trustee was in the same position as

any other lien holder, it said that the owner of any

lien

^^must hold it subject to its possible extinction in

two events, the predecease of the husband, or the

alienation of the estate by joint action of the

parties." (p. 872.)
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The Referee accordingly reported that the petition

or injunction should be dismissed—that the Biehls

should be allowed to convey the property in spite of

the bankruptcy proceedings.

In approving the Referee's report, the Court says

that tenancj^ by the entirety is conceived of

'^as giving the entire interest in the whole prop-

erty, not to the two jointly, but simultaneously to

each, and as giving it tvitJwut possibility of sever-

amce. These completely interfused interests can-

not be divided by partition; neither owner can

dispose of it except as a whole, and neither can

dispose of it without the concurrence of the other.

But, from another point of view, each has only

(Ml expectancy^ for, upon the death of one, the

other takes the whole in severalty, not by sur-

vivorship, but by the original title." (p. 872.)

and says, further:

^^Each of these curious tenants owns what may
be a valuable interest, but cannot exercise the

most distinctive characteristic of ownership—the

power of disposition. The husband owns the

entire estate, but so does the wife, and therefore

if he should be permitted to sell it he would be

selling her property, Nor may he incumber it,

except contingently—since incumbrance may be

the first step to a sale, and this would be to

pledge her property to his creditors. Nor may his

creditors seize it by any process of the law, for

she owns it all, and, unless he survives her, it tvill

never be either at his disposal or at theirs, (pp.

872-3.)
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Accordingly the Court concludes that

^'The Trustee has never been actually or con-

structively in possession of the estate in contro-

versy. And, not being Mrs. BiehVs husband, he

has no present right to the possession, a/iid can-

not have/'

In re Beihl, 197 Fed. 873.

The injunction was denied on the ground that it

was superfluous as ^'whatever title the bankrupt had"

had gone to the Trustee. (In this respect the case is

no longer law; see p. 69 hereof.)

The discussion and reasoning of the Court conclu-

sively supports the conclusion that

^^not being Mrs. BiehVs husband he (the Trustee)

had no present right to the possession, and can-

not have.''

The reasoning and the conclusion of the Biehl case

are absolutely applicable to community property and

decisive of this motion. The Trustee is not Mrs.

Hannah's husband and cannot have any right to the

community property.

Later Federal cases in various circuits have laid

down the same rule.

Thus,

In re Berry, 247 Fed. 700,

likewise sustained the property rights of the husband

and wife against creditors and trustee, on similar

grounds.

^^If the interest of the bankrupt in the lot here

involved was an interest in an estate by the en-

tirety, such interest did not pass to the Trustee,
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and the latter is not entitled to a conveyance of

such interest, or to restrain the bankrupt from a

conveyance thereof. (706.)

^'Neither of the owners of property held by

them as tenants by the entirety has a separate

interest therein, which can be disposed of by

either one of such tenants or seized by his credi-

tors or pass to his Trustee in Bankruptcy . . .

In re Berry, 247 Fed. 700.

To the same effect:

^^ There is, in such a tenancy, no title owned by

one of the tenants, and no ^property which prior

to the filing of the petition he could by any means

have transferred, or which 7night have been levied

upon and sold under judicial process against him'

and consequently no interest therein which is

^vested by operation of latv' in the Trustee under

Section 7a(5) of the Bankruptcy Act."

McMullen v. ZabawsU, 283 Fed. at 556 (U. S.

D. C. Mich.).

The Circuit Court of Appeals for the Fourth Cir-

cuit considered the question very carefully, discussing

the state and Federal authorities, in the recent case of

Cullom V. Kearns, 8 Fed. (2nd) 437,

and reached the conclusion that the ^^ estate of a bank-

rupt does not include any interest in property held

by ^entireties'."

The Trustee there petitioned for an order for the

sale of the bankrupt's ^ interest." The Referee and

the District Judge held that such interest was not an

asset in bankruptcy and dismissed the petition. The

Circuit Court of Appeals, reviewing the authorities,

affirmed this decision, saying

:
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^^The right of survivorship in such property is

merely an incident of the estate and does not con-

stitute either a vested or a contingent remainder;

and as between husband and wife holding lands

as tenants by the entireties, there is hut one

owner—both together^ in their peculiar relation-

ship to each other, constituting the proprietor-

ship of the whole and every part thereof.
'

'

Cullom V. Reams, 8 Fed. (2nd) 437 at 438.

The above case quotes from Collier as follows:

^^An estate by the entirety, being without pos-

sibility of severance, may not be transferred by
the husband without the consent of the wife, and
may not be levied on by his creditors, and does

not, therefore, pass to his Trustee in Bank-
ruptcy.'

'

Collier on Bankruptcy, 13th Ed. p. 1672.

The case just cited is followed in the still later

—

and very recent—case of

Dioguardi v. Curran, 35 Fed. (2nd) 437.

This, the latest case, reiterates the rule stated and

holds further that the Trustee does not even ha^e a

claim on the expectant interest which may accrue to

the husband, on his tvife's death. The wife there had

died during the proceedings, so that the husband be-

came the sole owner of the property before obtaining

his discharge. It was nevertheless held that the Trus-

tee took no title to the property,

'^The estate by entireties in Maryland has all

of its common law incidents . . . Neither

spouse can dispose of any part of the estate

without the consent of the other . . . And
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neither has such interest in the property as can

be subjected to the lien of a judgment for his

debts or seized and sold under an execution on

the judgment.

^^Such being the characteristics of the estate by

entireties ... in Maryland, we think that it

is settled by the decision of this Court that the

Trustee in bconkruptcy acquired no interest there-

in. . . .

^^In the light of the decision of this Court in

Cullom V, KearnSy there can be no question that

the Trustee in bcmkruptcy takes no interest in an

estate by entireties, where, as in Maryland, no

interest therein could have been transferred by

the bankrupt, or could have been levied upon or

sold under judicial process in satisfaction of his

debts/'

Dioguardi v. Curran, 35 Fed. (2nd) 431.

It will be noted that these decisions are based

squarely on the proposition—equally applicable as to

community property

—

that as the wife is a co-owner of

an equal interest with the husband, and their interests

cannot be separated, there is nothing he can convey;

nothing his creditors can take; nothing that can pass

to his Trustee.

We have covered much territory, outside of Cali-

fornia, in the above discussion, as has been proper

in order to get a proper background and a general

view of the nature of the property rights of husband

and wife.
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But the whole matter is quite simple, as soon as we
realize that under California law a wife now has an

otvner's interest, not a mere expectancy.

As she is now a co-owner of an equal interest, it is

perfectly obvious that the ownership of the property,

as a whole, cannot be transferred, or taken from her,

by any act or proceeding to which she is not a party.

Neither her husband nor his creditors can take the

property, in which she has equal ownership, from her.

The property, then, cannot pass to the Trustee,

Nor can any ^ interest'' of the husband therein so

pass. To begin with, any interest that the husband

can have independently of her (i. e., any ^^ separable''

interest) must be a mere expectancy which can never

ripen into present, separate ownership, unless (1) he

survives the wife, and (2) she has not, meanwhile,

obtained all the property in a divorce action, and does

not will away half of it at her death. Such expectancy

is not an estate or interest at all, under C. C. 700.

Consequently, it cannot pass to the Trustee.

There is, however, a more fundamental reason why
no interest of the husband can so pass. That is, that

the interests of husband and wife, as various decisions

put it, are ^^ interfused," or ^^unified''; that they are

held without possibility of severafice.

It is of the very essence of community property

that husband and wife own it together and continue

to own it together. The law does not provide for their

interests being separated, or for anyone else joining

them in such ownership. It has never been supposed

(even when the husband's ^^ dominion and control"
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was quite mitrannneled) that a husband could transfer

a part interest in community property so as to intro-

duce a stranger into the ownership thereof.

There cannot he community property that is not

owned by husbamd and wife, or in which anyone else

has an interest.

It is impossible for any stranger—whether vendee

or creditor or trustee,—to participate in the rights

and privileges of the matrimonial community, either

as to property ownership or otherwise. As one Court

so trenchantly says of its Trustee, ^^He is not her

husband's substitute and cannot be.''

By definition, community property ownership is

that of ^^ community interest of husband and wife/'

(C. C. 682.)

It is not ^^of husband and another,"

or ^^of husband and the wife's successor,"

or ''of the husband's creditors and his wife,"

or of any persons but ''husband and wife."

The law does not provide for any "community in-

terest of a man's Trustee, and his wife."

Neither Mr, Hannah, nor his creditors, nor the

Court, can interject his Trustee as his successor or

substitute or associate in the matrimonial community.

Under the Code, too, the wife's right of ownership

entitles her to immediate possession. That possession

is exclusive of all the world except the husband. No

creditor or Trustee can share possession of the prop-

erty with her; and she would be entitled to this ex-

clusive possession against any purchaser at a Trus-

tee's sale.
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It is for these reasons that the community is in-

dissoluble (by outsiders) and the community interest

of the spouses is inseparable.

The result, of course, is that the husband cannot

transfer, nor his creditors take, any interest in the

community property, and no interest whatever can

pass, to the Trustee.

It will be noted that these fundamental principles

apply equally to real and 'personal community prop-

erty as the wife's ownership in both is the same.

As already stated, there is another reason—entirely

apart from all questions of community property rights

—why the money from the apartment houses should

have been turned over to Mrs. Hannah.

The apartment house properties have been aban-

doned by the Trustee, and therefore have belonged at

all times to the original owners, Jesse D. Hannah and

May Hannah. As owners of the properties they are

entitled to the rents.

The certificate says:

^^The apartment houses were foimd to have no

equity above liens thereon in favor of the general

creditors, and have heretofore been abandoned
by the Trustee, by permission of the Referee."

(p. 22.)

By virtue of the abandonment of the houses the title

revested in the bankrupt.

Remington, sees. 1154-1159.

Which means, in California, that it revested in the

bankrupt and his wife as owners of ^^ equal interests."
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Such revesting of title is not a present transfer as

of the time of the abandonment, but a re-establishment

or recognition of the title held at the time of the ad-

judication!:

"The abandonment relates back to the com-

mencement of the proceedings in bankruptcy, and

the title stands as if no assignment had been

made. Such abandonment is not so much a trans-

fer of an existing interest in the assignee, as an

election on his part to treat the assignment as

having never included that claim/'

Sessions v, Romadka, 145 U. S. 29; 36 L. ed.

609.

The above case was decided under the old act, but is

applicable to ^^ trustee" and ^^adjudication'' as well as

to '^assignee" and ^^ assignment." In other words,

paraphrasing it

:

The abandonment is not so much a transfer on

an existing interest in the (trustee) as an elec-

tion on his part to treat the (transfer by the ad-

judication) as having never included that (apart-

ment house).

Only one question remains:

As the trustee has elected to consider that the apart-

ment house never passed to him, and as J. D. Hannah

and his wife were the owners of the property at the

time the rents in question were being collected

—

ivh'ose

rents are theyf

It needs no citation of authority to answer that

question. Obviously, and necessarily, the rents belong

to the owners of the property.
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Mr. and Mrs. Hannah owned the property at the

time of the adjudication. The Trustee has never had

any title to it. Throughout the time when the rents

were being collected no one hut the Hannahs had any

right whatever to the property or to the rents coming

from it. No one else has any right to any of that rent

now.

Mrs. Hannah is asking, in this proceeding, that the

rents be turned over to her. Mr. Hannah has con-

sented; his consent, in writing, is in the record. No
one else has any claim or interest. Her petition

should be granted.

CONCLUSION.

We have considered the question from various

points of view—the Code sections themselves; the

similar system in Washington; the rule as to in-

heritance taxes and income taxes; the analogous cases

of homestead and entireties; the fundamental prin-

ciples of ownership. In every case the result is the

same:

The wife is a co-owner, with an actual present

interest, equal to her husband ^s, and inseparable

from it.

The husband cannot dispose of that interest,

which is hers.

He cannot dispose of any interest as ^^his o^vn,''

as he has no ^^ separable'' interest at all.

His creditors cannot take either the property,

or ^^her" interest, or ^^his."
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Consequently the Trustee has no claim on the

property or on any interest therein.

As an owner, Mrs. Hannah is entitled to possession

(C. C. 689)—with her husband or otherwise. He is

willing that she have possession alone. No one else

has any interest, or can object.

Furthermore the Trustee has not claimed the apart-

ment properties for the estate, but has abandoned it;

Mr. and Mrs. Hannah, therefore, have always owned

it ; as owners they are entitled to all the rents received

from them.

The order of the Referee should have been reversed,

and the motion granted and the property forthwith

delivered over; the decision of the District Court re-

fusing this relief and dismissing her petition should

be reversed.

Dated, San Francisco,

April 27, 1932.

Respectfully submitted,

AlTKEN & AlTKEN,

Attorneys for Appellant,


